@? . SECURITIES AND EXCHANGE COMMISSION OF PAKISTAN
i e I Securities Market Division

NIC Building Jinnah Avenue, Blue Area, Islamabad

Before The Executive Director (Securities Market Division)

In the matter of
Recovery of Tenderable Gain
Under Section 224(2) of the Companies Ordinance, 1984
From
Hashoo Holdings (Pvt.) Limited,
a Beneficial Owner of
Pakistan Services Limited

Date of Hearing ; 30072009
Present at hearing :

Representing the Respondent:

Mr. Zahid I'. Ebrahim Advocale, Supreme Court of Pakistan

Ebrahim Hosain, Advocates and Corporate Counsel

Assisting the Executive Director (SMD) ;

{1} Mr, Imran Inayat Butt Director (SMD))
(i} Mr. Muhammad Faroog Toint Director (SMD)
{1} Mr. Nazim Ali Assistant Director (SMD)
Order

This order will dispose of the proceedings initiated under Section 224(2) of the

Companies Ordinance, 1984 (the “Ordinance™) by the Securitics and Exchange Comrmission of

Pakistan (the “Commission™) through Show Cause Notice No. SM/BO/Co.222/18(524)2002
dated 14/07/2009 (the “Notice™) against Hashoo Holdings (Pvt.) Limited (the “Respondent™, a

more than ten percent sharcholder of Pakistan Services Limited (the “Issuer Company™).

2. Briet facts of the case are that:-

a) The Respondent made the following purchase and sale transactions as a more than
ten percent share holder of the Issuer within the period of less than six months -
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St Naturcof | Date of No. of Ratc?ci‘ |
No. | Transaction  Transaction | Shares Share
e I . _— L CRey |
I | Purchase 25.08.2003 800000 LLHLOD
| 2 Purchase 16.09.2003 1,377.200 42628
3 Sale | 26.12.2003 1.377,200 42 628
4 [ sale- 19012004 | 2.400.000 129.40
b (n account of the aforementioned transactions. the Respondent made gain of Rs.
1532019644/~ (one hundred thirty five million nineteen thousand six lundred
forty four anly). The amount of gain has been compited i the manner preseribesd
m Rule 16 of the Companies (General Provisions. and Forms) Rules. 1983 (the
“Rules™ )
3 Seetion 224 of the Ordinance provides that where inter alia a more than ten percent

shareholder of a listed equily securitics makes any pain by purchase and sale. or the sale and

purchase. of any sucl security within o period of less than six months, such person is required 1o

make a report and tender the amount of sueh gain 1o the company and simultancously send an

mtimation to that effect (o the Repistray of Companies and the Commission. The said Section

Lurther provides that where such person fails or heglects 10 tender or the company fails to

recover. any sueh gain within a period of six months after its acerual. or within sixty days of a

demand thercoll whichever is later, sueh gain shall vest in the Commission and unless such gain

ts deposited in the preseribed account. the Commission may direet recovery of the same as an

arrear of Tand revenue.

4 Sinee neither the matter of acerual of the aforesaid gain was reported by the Respondent

i Part-D of the preseribed returns of beneficial ownership filed by it with the Commission for

the atorementioned transactions. nor its tendering or recovery was reported (o the Commission.

as provided m Section 224(2) ol the Ordinance. therefore. the Respondent was intimated vide

letter dated 20/10/2004 that as provided in Seetion 224 of the Ordinance, the amount of e

aforementioned gain has now vested in Tavour of the Commission. The matter was responded on

w Page 2 of [4
€ Building, Dol Avenne, Bloe Aven, lomubad, Pakisian PARX: tlwl-SE-'}E(&E%&QJ.-G-L_I-_-\}{_ 009205197 | 85435

N\

il



: @ . SECURITIES AND EXCHANGE COMMISSION OF PAKISTAN
@ e Securities Market Division

NIC Building Jinnah Avenue, Blue Area, Islamabad

03/11/2004 by Fakhruddin G. Fbrakim & Company, Advoeates & Corporate Consultants (the

“Representative™) on behalf of the Respondent. The Representative stated that provisions of

Section 22442) of the Ordinance are nol applicable in the instant matter on the fallowing prounds

that:-

a)  The Respondent purchased 1377200 shares on  16.9.2003 from  Common
Development Corporation (The “CDC™) in good faith in satisfaction of a deht
previously contracted under Agreement titled as Loan & Share Subseription
Agrecment dated 23.9.1993 and Project Funds & Share Retention Agreement dated
2391993 (the “Agreements™).

b} The other purchase and sale transactions were made with group companies,

5 The Respondent vide its letter dated 09/12/

12004 Turnished copies of the Agreements
containing more than one hundred pages withowt specifying the section(s)clause(s) under which
the Respondent was obliged 1o purchase the under reference shares from the CDC

broker contract in respect of the aforementioned transactions. The Agreements were examined

carefully and observed that the hoth Agreements apparently do not speak abow the re-

purchasing/buy-back liability of the Respondent for 1377200 shares from the CDC. The

Respondent was intimated accordingly vide letter dated 27/12/2005 and was also asked to

indicate the exact Section(s)/Clause(s) of the Agreements, under which the

hable to buy-back the 1.377.2

Respondent was

vide letter dated 09.01.2006 that buy-back of 1.337.200 shares was made after extensive

negotiations at the highest level hetween the partics

and 4.2

and basis of (his transaction was Section 3

of Project Lunds & Share Retention Agreement dated 23.9.1993. The matter was re-

examired thoroughly and observed that in term of Section 3 of the Project Funds and Share

Retention Agreement at no time shareholding of Sadruddin Hashwani Group in the [ssuer was 10

be dess than 53% of the outstanding share capital of the Isuser. 1t was further abserved that

Clanse 4.2 of the said Agreements provided that in contravention ol any provisions of Seetion 3.

Mr. Saddruddin Hashwani, immediately upon receipl of notice sent by CDC., shall purchase ar, at

s option, cause the sale of all or any part of the CDC shares as CDC shall determine: at least at
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the same price (calculated on an average basis, if applicable) at which any of the aforesaid shares

were sold to any third parties. Thus, in order to arrive at a conelusion, the Respondent was

requested vide letter dated 18/03/2006 to provide inter alia the following information: -

a. Did the shareholding of the Sadruddin Hashwani Group [all so as o
bring the Group's aggrepate shareholding in Issuer below the §5%
threshold?

h. The details of when the CDC Joan was paid ofT by the Issuer.

C. What is the basis for stating that Rule 16 of the Rules i ultra vires of
section 306 of the Companies Ordinance, 19847

The matter was responded by the Respondent on 24/05/2006 as under that:-

iL. At no tme during the term of the Loan & Share Subseription
Agreement dated 23993 and a Project Funds & Share Retention
Agreement dated 23.9.93 did the sharcholding of the Sadruddin

Hashwani Group fall below the 55% threshold.

The fast installment of the CDC loan was paid on 15,9.2002.

€

e basis for asserting that Rule 16 of Bules is ultra vires of section
M6 of the Companies Ordinance, 1984 is that the said rule seeks 1o
enlarge the scope of Section 224 of the Ordinance.

Ihe atbrementioned both the Agreements specttically Section 3 and 4 of Project Funds & Share

Retention Agreement and other relevant documents were examined carefully and observed that

plea of the Representative that the shares in question were acquired in satisfaction of deht

previously contracteéd is untenable (discussed in detail in para 9(a) of the Order),

0, The matter was placed before me, when I wok the charge of the post of Executive

Director (SMD) in February 2009, | have thoroughly gone through the record and observed that

tor its legical conclusion proceedimgs under Section 224(2) of the Ordinance were required 10 be

Page 4 of 14
920705194 FAX, 0092-051-02 | 8594

MIC Building, JHinoal Averie, Blue Ated Islamabad, Pakistan PABX: (002

I R



% . SECURITIES AND EXCHANGE COMMISSION OF PAKISTAN
&e Securities Market Division

NIC Building Jinnah Avenue, Blue Area, Islamabad

initiated. Thus, for the purpose of concluding the matter, Show Cause Notice was served upon

the Respondent on 17/07/2009. in continuation of letter dated 20/10/2004 and subsequent

correspondence. The personal hearing in the matter was fixed for 30/07/2009. Mr, Ebrahim

Hosain Advocate filed written submissions on behalf of the Respondent on 28/07/2009,

7

On the given date Mr. Zahid F. Ebrahim Advocate, Ebrahim THosain, Advoecates and
Corporate Counsel (the “Counsel ) appeared before me. At the out set of the verbal submissions,
the Counsel reiterated earlier viewpaint that Provisions of the Section 224(1) af the Ordinance
are mor adracted in the instant case, e further stated that the same metier

the Commission in 2004 and wes responded in dotail "

8. The writlen arguments  submined by the Representative of the Respondent  in

correspondence resting with it sinee 2004 and verbal contentions presented by the Counsel

during the course ol hearing in support of aforementioned viewpoint concerning non-acerual of

lenderable gain may be summarized as under-

@) Statutory exemption under Section 224 of the Ordinance: The Re

spondent
purchased 1377200 shores Srom Common  Development Corporation on
16,9 2003

in good faith i satisfaction of u debr previously contracted. The said
shares weve acquired by the CDC as part of Loan & Share Subscription
Agreement deted 23.9.1993 and a | rofect Funds & Share Rete
dated 2391993 Thus in the light of proviso give
Chredinance the transaction does
Ordinance

niion Agreement
noan section 24(1) of the
hot-atiract provisions of tenderable of the

o) Inter-Group transaction: e Respondent made

pitrchase and sale transactions
{other than the purchase of 1,377,200

shares with its group companies namely
Associated Builders (v ) Limited ¢ ABL ") and Buagh-g- Kovangt (Pvt) Limited
("BKL"} Both the purchaser and seller companies are owned and controlled by
Mr. Sadruddin Hashwani and his immediae Samily member. The transactions
were tmerely a fietional parking of the shares from one Sadruddin Hashwani
Corong Compuny to other and a strategic mave of the sharves within the ¢ o,

<) The sold and purchased shares were not same: SO0, (00

shares purchased on
23082003 were néve

o part of the 2400000 shares wllegedly sold on 19/01/2004
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| have considered the aforem

The 2400000 shares sold on 190172004 had been acguired by our client long
before the threshold set forth in Section 224 of the Ordinance. Moreover, the so-
called purchase and salo of 1.227.200 shares on 1/092003 and 26/12:2003
respectively at the price of Rs 42.628 did not incny ey profit wiatsoever as e
yocalled purchase and sale price vays the same,

State Bank of Pakistan’s Regulations and Companies Ordinance, 1984 (Ve
Respondent made the sale transaction in vien of Regulation No R-6. 1 Afd) of
Prudential Regudations issued hy State Bank of Pakistan which prohibits the
heamtks cond DFUs from taking exposine on any listed company against the shares
o TEC of thee company ar ity group companies. Thus the hanks would he
restricied o advance finance 1o the Respondent against the shares of Pukistan
Services Limited, being a growp CIREPLUITY.

Rule 16 of the Rules is ultra vires: e Riude 16 of the companies (General
Provisions aid Forms) Rules 1983, relied vpon which the denund for recover
te geln has been made is wlira vives aof section S06 of the (Ordinanee,

o enlarge seope of Section 224 of the Ordinance

|I ”,If
ax i veeks

Applicability ol the provisions of Seetion 222224 of the Ordinance:
company does nor fiadl within the purview of Sections 222 and 224 of the
Ordinance, as in pursuanee af Section 222 of the (rdinance only “persons' are
fiahle 1o file the returny of beneficial avnership:

The same matter was also raised in 2004 & is marer of record that another
Show Cunse Notice was issued to our client vide SECP letter deted 20010/2004,
wihich was responded comprehensively vide counsel's letter duted 08711 r2004;
O E220040 09012005 and 2405, 2006, Moreover, yiwr predecessor had
asstveed oue-client that the file in this matter stood closed

entioned assertions submitted on behal! of the Respondent

and the same are addressed poini-wise hereunder:-

Ml

aj
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Statutory exemption under Section 224 of the Ordinance: [n connection with the
plea that the Respondent purehased 1.377

L2000 shares from Commen Development
Corporation (CDC) on 1692003 in good faith in satisfaction of u debt previoush

comtracied i s stated that the Counsel argued that hasiy of buv-back of 1377 20
shares by the Respondent was clauses 3 aned 4.0 of the Funds & Share Rerention
Agreement dated 22.9,1993. The study of both the Agrecments,

therefore, in general
and Seetion 3 and 4 of the Purchase of Proje

¢t Funds & Share Retention Agreement
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dated 23.9.1993 in particular seems necessitated. The Perusal of the said Agreements
reveals that;-

(1} Agreement tlitled “lLoan and Shares subscription Agrecment”™ dated september
23. 1993 has been made between the Issuer and the CDC. while, agreement titled
“Projeet Funds and Shares Retention Agreement” dated September 23, 1993 hag
been made among Issuer, Mr. Saddruddin Hashwani and the CDC.

(i) The Respondent is not a party 1o either of the Agreements,
(it1) The loan was from CDC to the Issuer.

(1v] The purpose of hoth the Agreements as evident from the recitals was to finanee
the cost of expansion of the Pearl Continental 1otel in Lahore. The manner in
which the cost was to be financed was through a combination of an increase in
the share capital of the company through a rights issue together with loans from
varions financial institutions including CDC,

(v} Myr. Sadruddin Hashwani who along with the Hashwani Group, at that time
owned 65% of Issuer, had agreed 1o renounce his rights in the rights issue.
International Finance Corporation. DEG and CDC were to take up said shares
renounced i the rights issue,

(vi) The Loan and Share Subscription Agreement provided for payment in cash hy
CDC Tor an aggrepated 1,252

252,000 shares as well as 4 loan to the Respondent of £
4.300,000,

(viL} Seetion 3.1.1 of the Project Funds & Share Retention Agreement provides that
Mr, Sadruddin Hashwani directly contrals all of the entitics enumerated in part-
A ofthe Schedule 3 (hereinafier referred to as the “Sadruddin Hashwani Group™,
and which for the purpose of Agreement | shall include members of his family,

..... of the Project Funds and Share Retention Agreement was that Mr,
Sadruddin Hashwani was to retain and would take all necessary and appropriate
Steps o ensure: that the Hashwani Group would retain, their respeclive
sharcholdings in the Respondent till the outstanding of foan of CDC 1o the extent
0f 55% of the issued share capital of the Issuer.

(X} S ection 4.2 of the Project Funds and Share Retention Agreement provides that in
the event that any Share, whether belonging to Mr, Sadruddin Hashwani or any
member of the Sadraddin Hashwuni Group, shall be sold or otherwise disposed
of in contravention of any provisions of section 3. Mr. Sadruddin Hashwani
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immediately upon receipt of the notice sent by CDC, shall purchase or. at his
option. cause the sale of all or any part ol the CDC shares as CDC shall
determine, at least at the same price at which any of the aforesaid Shares were
sold o any third parties,

After going through both the Apreements, specilically Sections 3 and 4 of the Project
Funds & Share Retention Agreement and  correspondence exchanged with the
Respondent, | am of the view that the under teference purchase transaction does not
enjoy exemption provided in proviso to Seetion 224(2) of the Ordinance an the tollowing
arounds:-

L1 The loun facility was availed by the Tssuer not by the Respondent.

HI. The Respondent is not a party to either of the Agreements. [ has been brought
within the ambit of the Agreements. 10 a limited degree, as a part of the
“Sadruddin Hashwani Group™ The impact of including the Respondent within
the Sadruddin [Taswani Group is only that Mr. Sadruddin Hashwani and his
EIOUp was required to maintain a certain shareholding in the Issuer under the
Agreement, This incorporation does nol conler any turther obligation or right on
the Respondent under the Agreements.

IV Even 1 the Sadruddin Hashwani Group companies including the Respondent

were parties to the Agreements, Section 4.2 of the Project Funds and Share

Retention Agreement imposed an obligation on Mr. Sadruddin  Hashwani

personally, and not on the Hashwani Group, to purchase the shares,

Vo During the term of the uforementioned agreements sharcholding of the
Sadeuddin Hashwani Group never fell helow the 35% threshold, as given in
seetion 3.2.2 of the Project Funds and Shares Retention Apreement, therefore,
buy-back section/clause ol the Agreement did not come into foree. [ am
therefore. of the view that as such. at no time was M. Sadruddin Hashwani was
under any obligation 1o purchase shares from CC,

V1. The last installment of the CDC loan was patd on 13092002, while, the shares

I question were purchased on 16/09/2003. Thus. the under reference transaction

was carricd out alter the expiry of the Loan Agreement. hence it does not have

any correlation with the Agreements,

[n wiew ol the lorepoing. it is diflicult, w0 accept that the purchasc of 1,377,200 shares
trom CDC, by Hashao Holdings. was a purchase made in good faith in satisfaction of a
previously contracted debt, because the debt was owed to CDC by the Issuer and not by
Respondent, Moreaver, the Respondents has nol pointed ol any provision of the CHC
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documents which obliged any of party of the Agreements to re-purchase the shares other
than Seetion 4.2 of the Project Funds and Share Retention Agreement which did not
come into clfect beeause during the term of the Agreement, Sadruddin Hashwani Group
alwavs maintained ils holding at 55% or above in the lssuer as confirmed by
Representative of the respondents inits letter dated 2440572006,

o) Inter-Group transactions: [n connection with  the plea of the Counsel that
transactions made hy the Respondent with its group companies do not full in the
ambit of Section 224 of the Ordinance, attention is invited to Section 224(1) of the
Ordinance. which (or ¢ase of reference is reproduced hereunder:-

Where any  direcior,  chief  executive. managing agent, chief
accauntant, secrerary or auditor of a livted COMPany or any person
who s directly or indirectly the heneficial owner of more than ten per
cent of ity listed equity securities makes any gain by the purchase and
setle, or the sale and purchose, af any such security, within a period af
less than six months, such director, chief executive, managing agen,
chief accountant, secretary or auditor or person who is beneficial
awner shall make a repore and tender the cmount of such gain

The above-mentioned Scetion postul

dles two prerequusites for acerual of tenderable
gain je.

e listed securitios involved in the 1ransactions must be beneficially owned
by the person specified in Section 224 ibid and the transactions must be made within
period of less than six months. 11 is pointed out that the Respondent is a juridical
person, registered under the Ordinance, It has a scparate legal entity from s
shareholders and management, The securities mvolved in the transactions were
benelictally owned by it not by its management or shareholders, The transactions in
question were made within the period of less than six months.
meets both conditions laid dewn in Section 272
tenderable gain.

Thus, the instant case

In addition to above it is also pointed out that the othe
and BKIL., which took part in the transactions are
Ordinance. Thus, being registered entities
have separate legal en

I companics namely ABIL
also registered under the
and juridical persons, the companies
tily from their sharehalders and Board of Directors ete,
Maoreover, he parties to the transactions had made and received due
consideration, which signifies that each and every party/'company which took part
in the transactions have different entity. The movement of securities and funds in
this respect complete the cyele of transaction. Fence 1 do not agree with the
contention of the Counsel that the transactions were merely a fictional parking of
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the shares from one Sadruddin ashwani Group Company ta other and a stratepic
ntove of the shares within the Ciroup,

Furthermore, it is stated that although ABL, BKL and the Respondent are part of
Sadruddin Hashwani Group, but the shareholding pattern of the said companies is
different from each other. In case of commeon members, the extent of interest of said
members in the companics is different. As such. it

is difficult 1o accept that the
benelicial ow

nership of the shares remained the same throughout and the transactions
were merely a repositioning of shares within the Sadruddin Hashwani Group which
did not impact on the benelicial ownership of the shares. 11 1s worth mentioning, that
if there were no change in the beneficial ownership of the shares in question, then
there was no need to effect transactions, making and receiving of pavment by the
parties (o the transactions and even invalvement of broker for completion of cvele of
the transactions. In the presence of all these factors. T have no option except w adduce
that the plea of the Counsel does not have any meril. Moreover, the aforementioned
contention of the Counsel is also belied by the fact that the returms under seetion 222
were filed on behalf of Respondent instead of Mr. Sadruddin Hashwani ar his eroup.
which clearly designates that the securities in question were beneficiallv owned by
the Respondent

Moreover. there is no proviso under Section 224 of the Ordinance, which provides for
exemption of inter-group transactions from the applicability of the said section.
Therefore. the plea that the tansactions made” with group-companies do not attract
provisions ol Section 224 of the Ordinance does not have no merit, as no such
exception exist in the stated law.

The sold and purchased shares were not same: In connection w
Counsel that 800,000 shares purchased on 25/08/2003
Section 224 of the Ordinance as the same. were never part of the 2400000 shares
allegedly sofd on 190172004, 1t is stated that securities are fungible, therefore, T do
not agree with the plea of the Respondent. 1t is painted out that due 1o fungibility of
the securities, the Law and Rule available on the subject matter do not allow 1o make
any distinction between the securilies newly purchased and previously held. In this
regard attention is invited 1o Seetion 224 of the Ordinance which provides that:-

ith the plea of the

“Where any divector, ... coneie o 0F s listed equity securilies

makes any gain by the purchase and sale. or the sale and purchase. of any
such security within a period of less than six months v

Thus, the words “or the sale and purchase” appear in Section 224 of the Ordinance
itself suggest that the seearitics of the same ¢luss are fungible: And this concept has
explicitly expressed in Rule 1601 )(b) of the Rules, which states that:-
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“the purchases and sales shall be muatched s aforesatd so long as the
securities invalved in the purchase and sale are af the same class and of the
same listed company and for this purpose the shares shall be deemed ay
fungibles "™
Hence in terms of above-mentioned Rule purchase and sale transactions shall be

L
o

matched so long as the securities involved dre of the same class and of the same |isted
company. If both these conditions are met. the shares shall be deemed fungible, In the
instant case 800000 shares purchased on 25/08/2003 and 2,400,000 sald
19/01/2004 are of same class of the same listed company and both the purchase and
sale transactions fall within Uie period of six month, therefore. the under reference
matching ol transaction, for the purpose ol caleulation of tenderable eain was made in
the Light of Rule 16(1)(a) of the Rules. which provides as under:-

on

“the purchase w lowest rates shedl be matched against the sales at highest
rates prevailing within the six months, wid the recoverable amount calewlated
with respect 1o every individual transaction by reference to the difference
hetween the purchase price and the sale price of any purchase and sale, or
sale and purchase disregarding any other transactions, that is to say, the

lowest i rate and hishest out rate o the purchases and sales or the sales and
£ : !

purchases shall be meatched; and”

I am, therefore. of the view (hat the  aforementioned  contentions of (e

Representative/Counsel do not have any merit.

State Bank of Pakistan's Regulations and  Companies Ordinance, 1984: In
conneetion wilh the plea that the Respondent made the sale fransaction in view of
Regulation No R6. 1 Aid) af Prudential Regulations issued by State Bank of
Pakistan which prohibits the banks and DL nor o take exposure on any listed
company ageainst the shares or TFC 'y of that company or its group companies |
am ol the view that the argument does not have any merit. It is worth mentioning
that the under reference Regulation deals with advancing finance by hanks/DF]
while, Section 224(2) of the Ordinance deals with recovery of the gain made hy
inter alia a more than percent shareholder of a listed company, Thus, the sale in
question does not have any nexus with said Prudential Regulation. Moreover, the
major law always overrides the regulation.

Rule 16 of the Rules is ultra vires
the Rules is wltra vires of Secti
that although [ do not find

: With reference to the argument that Rule /6 of
Gi 306 af the Ordinance, at the outset, [ may mention
any meril in the contention ol the Counsel as discussed
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hereunder, it is only for court of competent Jurisdiction to judge the vires of the Rule
16 of the Rules, to declare the same as such.

It has been contended by the Counsel that the Rule has enlarged the scope of Section
224 of the Ordinance. In this connection it is stated that if the Ordinance is examined,
one finds that Section 224 of the Ordinance provides that the gain made on
transactions carried out within the period of less than six manths must be tendered,
without specifyine how that gain is to be computed. While, Section 506 of the
Ordinance provides that rules may be framed inter alia W carry out the purpose of the
Ordinance. In-fact, similar to other rules. the Rule 16 of the Rules merely carries out
one uf the purposes of the Ordinance. It provides only the manner of calculalion of
tenderable gain. Hence, plea of he Counsel does not have any legal ground.

Moreover, Rule 16 of the Rules is nol the hasis for the demand of gain from the
Respondent. Procecdings for recovery of tenderable gain have been initiated unde;
Section 224(2) of the Ordinance. Rule 16 of the Rules stmply lays out the manner of
calculation of tenderable gain and this method of calculation of tenderable gain has
not been challenged by the Respondent.

Applicability of the provisions of Section 222-224 of the Ordinance: In
connection with the argument that “g company does not full within the purview of
Section 222-224 of the Ordinance™ 1 am of the view that it is a established
principle that the term “person”™ includes both natural and juridical persens. The
term "person” has been delined in Securitics and Exchange Ordinance, 1969
{from-wherg the requirements of filing of returns of beneficial ownership and
allied matters including recovery of tenderable gain were shifted in the Ordinance
at the time of its promulzation as Section 222 and 224),. which inter alia include
a company qad every other artificial juridical person’, Thus, the said definition
specifically treats a campany as person. While the term “company has been
defined in Seetion 2(1(7) of the Ordinance as under--

company means o company formed and registered under thiy

(rdinance or an existing company "
sinee, the Respondent is a registered company/entity under the Ordinance.
therelore. provisions of Sections 222-224 will be applicable on it, as and when it
will become more than ten percent shareholder of 4 listed company. Admittedly,
during the period of aforementioned transactions, the Respondent was more than
ten percent sharcholder of the Issuer,

Mureover, the companies are juridical persons and in case of having shares ol
other listed company. the companies avail the voting rights through their
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representatives, therefore, the companies also fall within the definition of p

erson,
used 1n section 222 and 224 of the Ordinance and are liable to file returns of
beneficial ownership and tendering of gain, il acerued. In addition 1o above. from

the language of return of beneficial ownership i.e. Form & form 32, 1t is ery

clear, that the companies are also lable to file the returns of beneficial ownership.
Note (3) given in the return of beneficial ownership specifies that “the
must he signed by the beneficial owner himself. and in case
Chief Executive, Directar or Secretar)’.

saterment
of a company by its

In view of foregoing, | am of the view that the plea of the Counsel does not bave
any substance:

The same matter was also raised in 2004: In connection with the plea that it is
matier of record that another Show Cause Notice was Issued 1o our client vide
SECE letter dated 20/70/2004 it is stated as and when the beneficial owner
neglects to lender or the issuer company fails to recover the amount of Zain,
within the stipulated time limit. the amount of gain vests in favour of the
Commission by operation of the provisions of Section 224 of the Ordinance. After
that the Commission has to initiale the process of recovery of tenderable gain. As
per practice in vogue, the Respondent was intimated in 2004 that as per available
record the amount ol gain has neither been tendered by you to the Issuer nor the
Issuer has recovered it, therefore, the same has now vested in favour of the

Commission, and is recoverable as an arrear of land revenue, Hence. the letter

was 1ssued o invite attention of the Respondent towards the matter of acerual of

tenderable gain and to know as to whether the same had alread ¥ been tendered 1o
the Issuer or not, 1 not what were the basis of not doing so. Thus, the letter dated
2001072004 was a simple letter rather than a Show Cause Notice, This aspect is
evident from the fact that on the basis of said letier neither any personal hearing
was conducted nor any order was passed agamst the Respondent. The Show
Cause Notice sent on 14/07/2009 is hased on the correspondence exchanged
subsequent to the above mentioned letter and this correspondence has also been
referred in the Notice. This aspect was clarified to the Counsel during the course
of personal hearing.

Concerning the assertion of the Respondent fhat your predecessor had assured
our client that the file in this matter stood closed. the Respondent was asked
during the course of hearing 1o indicate the name of the my said predecessor and
to substantiate the claim with documentary evidence, if any. But. neither he
mentioned the name of the officer nor he presented any documentary evidence in
this regard. In order to check the validity of the claim, [ have gone through the
relevant file and found nothing on record in this concern.
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L In view of the loregoing, [ am of the considered opinion that the arguments presented by

the Counsel and Representative of the Respondent do not have any merit and substance. Hence,

the request of the Representative o withdraw the Notice s rejected and the Respondent is.
hereby, directed 1o tender Rs. 135.019,644/- (one hundred thirty live million nineteen thousand
six hundred lorty four only) o the Securities and xchange Commission of Pakistan as provided
m seetion 224(2) of the Companies Ordinance, 1984, through a demand draft in favour of the

Commission. within thirty days of the issue of this order,

Executive Directior (SM)
[slamabead. 1

Announced on - ﬂ;,,f_rD
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